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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLER1~SOPPr~

NOTICE OF FILING
To:
Ms. PaulaBeckerWheeler Mr. BradleyHafloran
AssistantAttorneyGeneral HearingOfficer
Ofilce oftheAttorneyGeneral Illinois PollutionControlBoard
188WestRandolphStreet,20thFloor JamesR. ThompsonCenter,Suite11-500
Chicago,Illinois 60601 100 W. RandolphStreet

Chicago,Illinois 60601
Clerk, Illinois Pollution ControlBoard
100W. RandolphStreet
StateofIllinois Center
Suite11-500
Chicago,Illinois 60601

PLEASETAKE NOTICE that I havetodayfiled with theOfficeoftheClerkofthe
PollutionControlBoardtheoriginal andninecopiesofaMOTION TO STRIKE ORIN
THE ALTERNATIVE, MOTION FORLEAVE TOREPLY TO COMPLAINANT’S
RESPONSETO RESPONDENT’SMOTION FORRECONSIDERATIONandREPLY
TO COMPLAINANT’S RESPONSETO RESPONDENT’SMOTION FOR
RECONSIDERATIONon behalfofQCFinishers,Inc., a copyofwhich is herebyserved
uponyou.

Respectfullysubmitted,

Heidi . Hanson
Dated September12, 2003
Heidi B. Hanson
H. E. Hanson,Esq. P.C.
4721 FranklinAye, Suite1500
WesternSprings,IL 60558-1720
(708)784-0624
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD} ECEIVE~J~CLERK’S OFFICE

PEOPLEOF THE STATE OFILLiNOIS, )) SEP 152003

Complainants, ) ~1ATEOF ILLINOIS

vs. ) (Enforcement-Air) Pollution Control Board
)

QCFINiSHERS,INC., anIllinois Corporation,)

)
Respondent. )

MOTION TO STRIKE OR IN THE ALTERNATIVE,
MOTION FOR LEAVE TO REPLY
TO COMPLAINANT’S RESPONSE

TO RESPONDENT’S MOTION FOR RECONSIDERATION

NOW COMESRespondent,QCFinishers,Inc. by andthroughits attorney,H. E.
HANSONESQ.P.C.,pursuantto 35 III Adm. Code101.500andmovestheBoardto
strikeComplainant’sResponseto Respondent’sMotion for Reconsiderationor, in the
alternative,to grantit leaveto file aReply. in supportof its motionRespondentstatesas
follows:

MOTION TO STRIKE

1. OnJuly 29, 2003Respondenttimely filed its Motion for Reconsiderationof
BoardOrderin this matter. Copiesweremailedto theBoard’sClerk, theHearingOfficer
andtheAssistantAttorneyGeneralall onthesameday.

2. TheMotion wasreceivedby theBoard’sClerk on July, 31, 2003. Certified
mail receipts(attached)showthat copieswerereceivedby theHearingOfficer on July 30,
2003and by theAssistantAttorneyGeneralon August4, 2003.

3. Boardrules35 III Adm Code 101.520(b)and 101.500(d)providethat the
responseto amotion for reconsiderationmustbe filed within 14 (fourteen’)daysafterthe
filing ofthemotion.

4. On August28,2003 Complainantfiled a “Responseto Respondent’s
Motion for ReconsiderationoftheBoard’sJune19, 2003BoardOrder.”

5. Complainant’sResponsewasified 24 (twentyfour) daysafterthedatethat
ComplainantreceivedtheMotion, thereforeit was10 (ten)dayslate.

6. Complainant’sresponsewasnot accompaniedby eithera motionfor leave
to file instanteror amotionfor extensionoftime.
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7. No explanationofthesubstantialdelaywasofferedandno goodcausefor
the delaywas shown,thereforepursuantto 35 III. Adm. Code101.522thereis no basison
which anextensioncouldhavebeengranted.

8. Respondenthasbeenprejudicedby the late filing ofthis Responsein that
had Respondentfiled it on time, theBoardcouldhaveconsideredRespondentsMotion for
Reconsiderationat theSeptember4, 2003Boardmeetingandthepartiescouldhave
proceededwith depositionssoonerandcouldhaverevieweddiscoveryproducedto date
with a betterunderstandingofthepointsat issuein thisproceeding.

WHEREFORERespondentrespectfullyrequeststhat theBoardstrike
Complainant’suntimely response.

MOTION FORLEAVE TO FILE A REPLY

9. In thealternative,if theBoard doesnotstrike theComplainant’slate-filed
Response,theRespondentrequestsleaveto replyto it pursuantto 35 III Adm. Code
101.500(e).

10. A replyis necessaryto avoidmaterialprejudiceto theRespondentin that
theResponseraisesnewissuesnot coveredin theMotion for Reconsideration.

11. TheResponsearguesfirst, that theMotion for Reconsiderationis not ripe
andthereforetheBoardis without authorityto reviewit andsecond,that theBoardmay
notreconsiderits orderfor any reasonotherthannewevidenceora changein the law.

12. If theBoarddoesnotpermitRespondentto reply, Respondentwill not be
ableto presentopposingargumentson thoseissues,whichwereraisedfor thefirst time in
Complainant’sResponse.

WHEREFORERespondentrespectfullyrequeststhattheBoardgrantit leaveto
replyto Complainant’sResponse.

Respectfullysubmitted,
QCFINISHERS,INC.

By: H. E. HansonEsq.P.C.
DatedSeptember12, 2003 Heidi E. Hanson
Heidi E. Hanson
H. B. Hanson,Esq.P.C.
4721 FranklinAye, Suite1500
WesternSprings,IL 60558-1720
(708)784-0624
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
RECEIVED

CLERK’S OFFICE
PEOPLEOF THE STATEOF ILLiNOIS, ) SEP 152003

Complainants, ) STATE OF ILLINOIS
) PCB # 01-07 Pollution Control Board

vs. ) (Enforcement-Air)

)
QC F1MSHERS,INC., anIllinois Corporation,)

)
Respondent. )

REPLY
TO COMPLAINANT’S RESPONSETO

RESPONDENT’SMOTION FOR RECONSIDERATION

NOW COMES Respondent,QCFinishers,Inc., by andthroughits attorney,H. E.
HANSONESQ.P.C.,pursuantto 35 III Adim Code101.500(e)andfor its replyto
Complainant’sResponseto Respondent’sMotion for Reconsiderationstatesasfollows:

1. OnJuly 29, 2003Respondentfiled aMotion for Reconsiderationofthe
Board’sJune19,2003 orderstriking severalofRespondent’saffirmative defenses.

2. TheMotion, amongotherthingsaskedtheBoardto c1aril~,rthat theopinion
did not foreclosetheuseofnonaflirmativedefenses,requestedthattheBoardreexaminea
recentIllinois SupremeCourt casethat wascontraryto casescited bytheopinion,and
notedthattheBoardhaddecidedto strikeanaffirmative defensebasedon allegedviolation
ofaBoardrule whichhadnotbeenallegedin the Complaint.

3. OnAugust28, 2003theComplainantfiled aresponseto Respondent’s
Motion for ReconsiderationoftheBoard’sOrderofJune19, 2003(hereinafter“the
Response”).

4. TheResponsedoesnot actuallyansweranyofthepointsraisedin the
Motion for Reconsideration,soComplainantis deemedto haveno argumentwith themerits
ofthemotion. See35 Ill. Adm. Code101.500(d).

5. Complainant’sResponseinsteadtakesissuewith theBoard’sauthorityto
hearthemotionfor reconsiderationandwith thefactorstheBoardmayconsiderin ruling
on theMotion.



TheBoardHastheAuthority to ReconsiderOrdersStrikingAffirmative Defenses.

6. TheResponsebeginsby arguingthattheBoarddoesnot havetheauthority
to reconsiderany orderotherthananorderthat terminatestheentireproceeding.Response
pagesland2.

7. This argumentmisreads35 III Adm. Code101.520. Thatrulestatesin
pertinentpart,

a) Any motion for reconsiderationor modificationof a final Board order
must be filed within 35 days after receipt of the order...c) A timely filed
motion for reconsiderationor modification stays the effect of the final
order.” (emphasisadded).

8. Theterm“final order” is definedasanorder“that terminatesthe
proceeding”. 35 Ill Adm. Code101.202. Theterm“final Boardorder” is not defined. The
differencein wordingwithin thesameruleis significant.

9. In the first subsectiontheBoardis simplyestablishingdeadlinesfor motions
to reconsider.In thesecondquotedsubsectiontheBoardis addressingtheneedto staya
decisionwhichdisposesoftheproceeding.(Suchastaywould typically notbenecessary
for an orderdealingwith affirmativedefenses.)Thereforethewrittenordermustbe
finalizedbeforethe deadlinefor filing amotionfor reconsiderationbeginsto run,but the
Boardonly providesanautomaticstayfor thoseordersthatterminateaproceeding.

10. In addition35 III Adm Code101.908allows for interlocutoryappealof
Boarddecisions.It wouldseemunlikely thattheBoardwouldadoptablanketrefusalto
reconsiderall interlocutorymatters,becausein takinga secondlook atthe law it might
reconsiderandtherebyavoidaninjusticeand/oranexpensiveandtime-consumingappeal.

11. Complainantalso ignoresa line ofcasesin whichtheBoardhasreconsidered
orders whichwerenot “final orders”asdefinedin 35 III Adm Code101.202.

12. In Peoplev. PanhandleEastern,PCB99-191,2001 Ill ENV LEXIS 496
(October18, 2001)thePeople,in anargumentdirectlyopposedto their currentposition,
movedtheBoardto “reconsiderits February1, 2001 orderin whichtheBoardaffirmedthe
hearingofficer’s ruling to excludethePeople’sExhibit 5 from evidence.”2001 Ill ENV
LEXIS 496 at *4 TheBoardconsideredthemotionanddeniedit on themerits. Id at *4 -

*6
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13. InPeoplev. CommunityLandfill Company,PCB97-193(July 26, 2001),the
iBoardgrantedRespondent’smotion forreconsiderationofsummaryjudgmentofoneof
twelvecountsandin Revisionsto AntidegradationRules,ROl-13, (February21, 2002)slip
op at2, theBoardgrantedaparticipant’smotionto reconsiderasecondnotice(non-final)
order.

14. Themostintriguing caseto addressthe issueis Peoplev. SkokieValley
Asphalt,PCB 96-98, in whichtwo motionsfor reconsiderationwerefiled. Thefirst motion,
filed bythePeople,askedtheBoardto reconsideranorderdenyingamotionfor summary
judgment. Id,BoardOrderofAugust9, 2001. TheBoardgrantedthemotion. Later, in
thesameproceedingSkokieValley filed amotionaskingtheBoardto reconsideran order
strikingtwo affirmative defenses.ThePeople,in aresponsevirtually identicalto the
Responsetheyfiled in this proceeding,arguedthat SkokieValley’s motionfor
reconsiderationwasnot ripe. TheBoardrejectedthePeople’sargumentand considered
SkokieValley’smotionfor reconsiderationoftheaffirmativedefenses.Id5 BoardOrderof
July 24, 2003.

15. Apparentlythe“ripenessissue”hasnotdiscouragedthePeoplefrom filing
motionsto reconsiderBoardordersthat did not terminatetheproceedings,whenthePeople
foundit expeditiousto do so. PanhandleEastern,SkokieValley. It is surprisingthatthey
attemptto raisethis speciousissuewhentheiropponentsfile thesamemotions.

16. Evenif theBoardwereto departfrom its previousreadingof 101.520,
motionsto reconsiderordersthat do not terminatetheproceedingwould still be allowable
pursuantto Boardrule, 35 Ill. Adim Code101.500,whichstatesthatthe“Boardmay
entertainanymotionthepartieswishto ifie thatis permissibleundertheAct orother
applicablelaw, theserules,or theIllinois CodeofCivil Procedure.”

17. In conclusion,theBoardhasalreadyrejectedComplainant’sripeness
argument.TheBoardhastheauthorityunder35 III. Adm Code101.520,andon several
recentoccasionshasusedthat authorityto reconsiderordersthatdid not terminatethe
proceeding.Evenif theBoardwereto reverseits prior positionon 10 1.520thereis
sufficient supportpursuantto 35 Ill. Adm. Code101.500fortheBoardto entertainthe
Motion for Reconsiderationin this case.

TheBoardHasBroadAuthority to Reconsiderits OrdersFor WhateverReasonsit Deems
Appropriate.

18. Complainantalsoarguesthatfailure to showeithernewevidenceora
changein thelaw shoulddefeattheMotion.

19. Complainantcitesonly to 35 Iii Adru. Code101.902asauthorityforthis
proposition.
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20. Boardrule 101.902statesthat “in ruling uponamotionforReconsideration,
theBoardwill considerfactorsincludingnewevidence,ora changein the law.” (emphasis
added).

21. Complainant’sreadingof 101.902appearsto ignoretheunderlinedphrase.
it is apparentfromthewordingoftherule itselfthat“new evidence”and“changesin the
law” werenot intendedto be theexclusivefactorsfor reconsideration.Rule101.902
merelylists themasexamplesoffactorswhichcanbe considered.

22. As theBoardstatedin Peoplev. CommunityLandfill Company,PCB97-193
(July 26, 2001)slip opat 3,

“In ruling upona motion for reconsideration,theBoardwill considerfactors
including newevidence,or a changein the law, to concludethat the Board’s
decisionis in error. 35 III. Adm. Code101.902. In addition,theBoardwill
considererrorsin its applicationof law.” (emphasisadded)

23. TheBoardhasalsorecognizedfrequentlyin caselaw thatthe factorsmay
include“errorsin thecourt’spreviousapplicationofexistinglaw” citing with approval
Korogluyanv. ChicagoTitle & Trust Co., 213 III. App.3d,627, 572N.E.2d1154, 1158
(1stDist. 1992),in anumberof its ownopinions. MeDonoughv. Robke,PCB00-163
(Sept.4,2003)slip op. at 2. Peoplev. SkokieValleyAsphalt,PCB 96-98,(July 24,2003)
slip op. at 2. BroderickTeamingCompanyv. Illinois EPA, PCB00-187(June21, 2001)
slip opat 1. Illinois EPA v. Goodwin,AC 02-17 (October3, 2002).

24. In conclusion,theComplainant’sattemptto readtheword including” out
ofBoardrule 101.902mustfail. TheBoardhasstatedfrequently,andasrecentlyastwo
weeksago (McDonough),thatit will recognizefactorsotherthannewevidenceand
changesin the law asabasisfor reconsideration.

WHEREFORERespondentrespectfullyrequeststhat theBoard considerandgrant
its Motion forReconsideration.

Respectfullysubmitted,
QC FINTSHERS,INC.

By: H. E. HansonEsq.P.C.
DatedSeptember12, 2003 Heidi E. Hanson
HeidiE.Hanson
H. E. Hanson,Esq.P.C.
4721 FranklinAye, Suite 1500
WesternSprings,IL 60558-1720
(708) 784-0624
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CERTIFICATEOF SERVICE

I, theundersigned,certit~rthat I haveservedtheattachedMOTION TO STRIKE OR IN
THE ALTERNATIVE, MOTION FORLEAVE TOREPLY TO COMPLAINANT’S
RESPONSETORESPONDENT’SMOTION FOR RECONSIDERATIONandREPLY
TOCOMPLAiNANT’S RESPONSETORESPONDENT’SMOTION FOR
RECONSIDERATIONby depositin aU. S. Mailboxbefore4:00 p.m. on September12,
2003uponthefollowing persons:

Onecopy:

PaulaBeckerWheeler
AssistantAttorneyGeneral
OfficeoftheAttorneyGeneral
188 WestRandolphStreet,20thFloor
Chicago,Illinois 60601

Mr. BradleyHalloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,Illinois 60601

Originalandninecopies:

Clerk, Illinois PollutionControlBoard
100 W.RandolphStreet
StateofIllinois Center
Suite 11-500
Chicago,Illinois 60601

Dated: September12, 2003

Heidi E. Hanson
H. E. Hanson,Esq.P.C.
4721 FranklinAye, Suite 1500
WesternSprings,IL 60558-1720
(708)784-0624

This filing is submittedon recycledpaper.


